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Did you think the new estate tax law had it all wrapped up for your children, spouse or favorite charities? While the law may be easier for you to deal with than last year’s, it’s still far from being a tidy package. 

For starters, let’s take the portability rule. The portability rule provides that the surviving spouse may “port over” to his or her estate any part of the new $5 million exemption per person that was “unused” by the deceased spouse. In many cases the concept won’t make any difference in a married couple’s estate plan. Why? First, the new laws are only good for two years and it’s unknown if portability will be available beyond the beginning of 2013. According to at least one legal source, that means that both you and your spouse would have to die in 2011 or 2012 for portability to actually work. Moreover, couples who are in a second marriage and have different final beneficiaries will still need to use the A/B trust planning strategies.

Again, because the new laws are only good for the next two years, after which the 2001 limits again take effect, there is still on-going uncertainty about future estate, gift, and generation-skipping transfer taxes. If you have a credit shelter trust for non-spousal beneficiaries specifically tied to the exemption, that trust would get the current $5 million shelter instead of the older $3.5 million limit. A transfer of that size could leave the surviving spouse under-funded.

Plan on making use of the $5 million lifetime gift tax exemption for your children or favorite charities? What happens if the lifetime gift exemption reverts back to $1 million in 2013? Most estate attorneys don’t think the giver would be penalized, but at the same time neither do they expect that the current $5 million exemption is likely to remain. As a result, making large gifts over the next two years is potentially risky.

So if you thought the new estate tax laws made estate planning easier, you might need to think again. While estate plans need to be made flexible enough to deal with the on-going changes to the law, plans also need to be made tight enough to meet your estate planning goals. And frequently those goals include non-traditional families, estranged children, charitable interests and everything in between. Estate attorneys are likely to remain busy, even with the passage of the new rules and limits.       
